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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOEN 


V5CRE205 


INDICTMENT 



UNITED STATES OF AMERICA 

—v— 

WILLIE WILLIAMS, 

Defendant. 

-- 

The Grand Jury charges: 

On or about the 18th day of February, 1975, in the 
Soutnern District of New YorK, WILLIE WILLIAMS, the defendant, 
unlawfully, wilfully, and Knowingly, by force, violence and 
by intimidation, aid attempt to take, from the person and 
presence of anotner, money, property and other things of value, 
'which belonged ■‘*■ 0 , and was in the care, custody, control, 
management and possession of. The Manufacturer's Hanover 
Trust Co., 350 Park Avenue, New York, New York, a bank the 
deposits of which were then and there insured by the Federal 
Deposit Insurance Corporation. 


(Title 18, United States Code, Section 2113(a).) 



fClill CwiACw 

PAoij J • CURRaW 

United states Attorney 
















UNITED STATES OF AMERICA 
vs . 

WILLIE WILLIAMS 


CHARGE CF THE COURT 



(Cannella, J.) 

THE COURT: Members of the jury, we have now come 
to the next to the last stage of the case wherein I give 
to you what is called the Judge's charge. I want to thank 
you at this time for the careful attention you have paid 
to this case. It's been a very short case comparatively 
speaking but as the parties have indicated to you it is 
a very important case. It is important not only to the 
defendant in the case but also to the government and to the 
public at large. This is a condition which exists in our 
society and it is an important factor in our lives. I am not 
going to go into the facts to any great extent beeause both 
lawyers have covered the facts very care fully and actually 
with this blackboard that is on here and the attention you 
have paid to it, I am sure that you are more aware of the 
facts than I really am. But in any event, whenever I do 
mention facts and any time that the lawyers mention the 
facts, r.t ' keep in mind that it is not our recollection 
of the facts that count, rather, it is yours. You are 
the sole and sovereign judges of the facts in this case. 

You are also the sole and sovereign judges of the credibilit 
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of the witnesses who have come here and of the evidence 
that has been produced here. 

You essentially are the fact finders in this 
case. The case started with the indictment by the grand 
jury of this defendant for this alleged robbery. He 
pleaded not guilty to this charge and therefore he put in 
issue every material fact in the case. As a result of this 
we have this trial. Although you are the sole judges of 
the facts, the law you must accept from the court and apply 
it to the facts. 

I recall when same civil jurors told me they 
never sat in a criminal case I told then the law is different 
in this case, are you prepared to take the law and those 
jurors said yes and I am sure all of you will do the same 
thing. You must take the law in the case and apply it 
to the facts as you find them. 

Under our society a man is presumed innocent 
unless and until he is proven guilty by the credible 
evidence } - reasonable doubt. That is the general 

proposition of law. And the presumption of innocence remains 
with the defendant throughout the trial. He need do nothing. 

You recall I told you he doesn't have to produce 
any evidence, he doesn't have to produce any witnesses, 
he doesn't have to take the stand and the fact that he 
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doesn't take the stand may not be used against him. You ma' 
not presxime or infer guilt as a result of that action. 

He has the right to do that. The tool which the part.es 
use to prove a f ac t is called evidence. Evidence nsy be 
described in a number of ways. The first description 
I will give is by way of quality and quantity. 

The quality of the evidence must be credible 
evidence. That means it must be believable. The quantity 
of the evidence, the amount, must be beyond a reasonable 
doubt. Beyond a reasonable doubt actually defines itself, 
i reasonable doubt means a doubt that is based on reason 
and must be a substantial rather than a speculative doubt. 

It must be sufficient to cause a reasonably prudent person 
to hesitate to act in the more important affairs of his 
life. Such a doubt can arise from evidence which is 
produced or from the lack of evidence. 

Evidence can also be described another way. The 
first division would be the testimony, testimonial evidence. 
That means a witness comes here, is sworn, and he tells 
you under oath what he knows and what he has learned by 
the use of his senses. That includes any natural inferences 
that flow from that as well as anything that is brought 
out on cross-examination, or any time that he is on the 
stand and testifying. In addition to that we have exhibits. 
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and there are a number of exhibits in the case. You will 
consider them as evidence in the case. Stipulations are 
also evidence. I don't recall any specific stipulation, 
although there was some mention of a stipulation which 
really was nothing I recall, though. But in any event 
if there were any stipulations in the case they are also 
evidence. 

The last subdivision in describing evidence in 
this fashion we call judicial notice. There are many things 
that are so well known that the court does not require 
proof of them. One of the things of which I take judicial 
notice in this case is that the Manufacturers Hanover 
Trust Company which has a branch on 52nd Street and 
Park Avenue is within the Southern District of New York 
and therefore I have the right as a judge in this district 
to hear it and you as a juror in this district have a right 
to hear this case. 

The last way that we sometimes subdivide evidence 
is called the distinction between direct evidence and 
circumstantial evidence. Direct evidence of course is 
such evidence as is produced by way of a man who comes 
to court or a person whocomes to court and tells you what 
they have learned through the use of their senses, a so-' 
called eyewitness. Circumstantial evidence is proof of the 
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chain of facts and circumstances indicating the guilt 
or the innocence of the defendant. The law makes no dis¬ 
tinction between the weight to be given to either direct 
or circumstantial evidence. It only requires that you after 
weighing the evidence must be convinced of the guilt of 
the defendant beyond a reasonable doubt before you may 
convict him. 

Circumstantial evidence, we live by it day by 
day. If we sere only to use direct evidence in our lives 
we would never get any place. Especially in situations 
where you are trying to determine what is a person doing 
as a result of his mental operations. You can't see that, 
any more than he can see the wind or the air. But when you 
observe a person and see him do certain things, you coma 
to the conclusion as a result of circumstantial evidence 
that something is happening. Robinson Crusoe when he 
found the footprint on the island, although he never 

i 

saw the man, was able to conclude because of that circumstanc 
that there was another person on the island. Circumstantial 
evidence. When you go down to the subway and you wait 
for the train, you don't see the train coming down the 
\ track but you know from other days and other things that 
Lljhave happened to you that train will eventually come down 
,If the track. That is what we mean by circumstantial evidence. 
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I recall, for example, that v-ne tire in this town 
that Joe Louis knocked out Schmeling. It was the second 
fight. He had lost the first fight, unfortunately. And 
in the second fight a little fellow that bought a ticket 
to go and see this, and he got «i front row ticket. He 
came a little bit late there were a lot of people around 
and he walked into where his seat was near the ringside, 
about three or four seats.As he said, he noticed that 
Joe Louis was in one corner and Schmeling was in the other 
and the referee was there and he heard a bell and he 
saw two of them start to walk toward the center of the ring 
and he walked toward his goat. And -the people all stood 
up. And as he walked along, he couldn't see any more. He 
kept walking and people kept shouting. Then when, he finally 
got up, Schmeling was lying on the floor cold as a mackeral, 
to use an expression. And Louis standing there with his 
hand elevated, the victor. Those of you who are old enough 
to remember, Jimmy Walker said at that time that Joe Louis 
laid a red rose on the tomb of Lincoln as a result of this win.' 
It took about 16 seconds for him to win this fight. The 
punch traveled about 10 or 12 inches. Many of them never 
saw the punch at all. The little fellow when he walked out 
of that fight, having spent a hundred dollars and only 
heard the crowd and having seen only what he saw, but do you 
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think if a person said to him, did Joe Louis knock out 
Schmeling? If he had to depend on direct evidence, he 
couldn't say that because he didn't actually see the punch 
land. But he certainly from the circumstantial evidence 
in the case could say, Joe Louis knocked out Schemling. 

Circumstantial evidence has another thing 
attached to it. It is a result of a chain of events, right. 
If you take p stick and break it, you can easily do it 
if you have a small twig and you take two twigs, a little 
harder because you can still do it. You get to a point 
where you multiply these sticks, you can't do it any more. 
That is what circumstantial evidence works like to some 
degree. 

it 

If you have one little fact/maybe not enough, 
but if you have two or three you get to the point where 
you say, this does satisfy. Prom the circumstances in 
this case you are going to have to determine, for example, 
was the idmtity proven. You are going to have to determine, 
for example, was she in fact intimidated. Talking about 
intimidation, which I will go into later reminds me of some 
of the expressions Flip Wilson used, the kickor and the 
kickee. Here we have an intimidator > and', intimidatee. The 
intimidato* ;v is the alleged bank robber in this trial 
He came in with the note. He knows what was written on this. 
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VThat does she think was going on? Ordinary people don't 
just come in and ask for money without any authority. 
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It certainly crossed her mind that she was being robbed. 

The ordinary person, how would he feel in that position. 

She ducked down, she cried, she did a lot of things. 

Consider all the circumstances and you will from the 
circumstantial and direct evidence in this case decide 
whether in fact she was intimidated. 

Getting back to my discussion on evidence, what 
is not evidence? The indictment in this case is not 
evidence. It is only evidence of one thing, that the grand 
jury acted and they made an accusation and the defendant 
denies it. That rs all it is evidence of. Questions 
which were asked which were not answered. The facts that 
are contained in the question, unless they are proven to 
your satisfaction later on are not evidence. 

Very simple example. Suppose somebody were 
to ask me, when did you stop beating your wife. Well, there 
is no evidence, number 1, that I have a wife. There is no 
evidence — oh, yes, there is. I told you about the toast 
the other day. But there is no evidence that I ever beat her. 
So wait until the evidence comes in. Don't be satisfied 
by the question alone. That is not evidence. Matters 
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which were stricken frcm the record you may not consider 
as evidence. Some of the matters were and you will disregard 
them. of course, this is a little humorous in a way 
because the old story they tell about the little boy, 
go into the corner and don't you think about the white 
elephant and the first thing he does he goes down and thinks 
of a great big white elephant. Telling you to disregard 
evidence is something like that too. But you are grown people 
you are adults, you are intelligent and ycumust follow 
the directions of the court, you may not consider any 
evidence which the court has stricken. 

Lastly I would call your attention to the fact 
that there are some exhibits which have not been marked 
in evidence and which have been referred to during the 
course of the trial. You may not speculate upon what 
it is in those exhibits, only what is evidence. If the 
exhibit is marked in evidence, you can look at it. The 
photographs, for example, you can look at those. Some 
paragraphs were marked, you can look at those. Some were 
not marked, you may not speculate upon those. Those are not 
in evidence. Some statements were referred to which are 
not in evidence, you may not speculate or guess what is 
on those statements. Only what you hear and what has been 
admitted into evidence. Any questions that I asked or 
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any rulings that I made during the course of the trial 
are not to influence you one way or another because they 
are matters of law and they don't concern your function 
at all. How do you evaluate the evidence, how do you find 
out where the truth lies? it would be very lovely if « 
could use an IBM machine- capable of doing this, although 
then of course you wouldn't be here. You have to use those 
same norms and standards which have been used by Anglo- 
American juries for many centuries. 

The first is the demeanor of the witnesses. 

Che of the lawyers referred to it in much more detail'than 
I intend to refer to it. Because observing the demeanor 
of the witness depends on your own subjective feeling. 

What do you get out of looking at somebody? The Puller 
Brush man comes to you and says hey X got brush here, you 
look him over and you say I don’t know, the co-.-any is 
pretty good, he looks reasonably clean, he is probably 
telling the truth, you will speak to him. what X am 
saying is, you observe each witness, you look at him, 
and you make up your own mind as to how much of his testimony 
you will believe. You should use your common sense. That 
is a requirement for a jury, you are to use that same 
fine judgment in the jury room as you do in your everyday 
life in matters of -great importance to you. 
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j next thing that you would look into would ba the 

!| 

iinterest of the witness. What inerest does he have. The 
jj FQI men are employed by the government and they have a job, 

i| 

et cetera, in the light of their duties, and whatnot, you 
will look into their interest. The bank employees, they had 
no pecuniary interest in this case. They came here, they 
are employees, two of them were mailmen, one is a teller, the 
other is the head teller. And the man who brought the certifi¬ 
cate down. Look into their backgrounds and determine what 
j interest they have. Whatever witness you are looking into, 
determine what interest he had in the case and in the light of 
that interest you make a judgment as to how much of his testi¬ 
mony you believ he testimony of a witness may be impeached 

by showing that he previously made a statement which is incon¬ 
sistent with his present testimony. 

The earlier contradictory statements are admissible 
only to impeach the credibility of the witness and do not 
establish the truth of these statements. It is your province 
to determine the credibility, if any, to be given to the 
testimony of a witness.vwho has been impeached. And your 
attention was brought to certain discrepancies here and you 
will judge that witness' testimony in the light of that. 

,0f course there is this to be said. Sometimes you hear 
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arguments on all sides. If for example every witness 

says the same thing, then this is all hand tailored. Everybody 

1 

was brought in, they all were told to say the same thing, 
they all said the same thing. You bring them in and they 
say something different, well, why don't they say the 
same thing. You can't win. It is an honest choice. But you 
have a choice in this matter and it is very simple. You 
exercise your c*>n judgment. You exercise your own opinion 
and your own reasoning as to the truth of what these 
witnesses have said and you find that portion of it that 
you believe to be true. If you believe any witness has 
testified falsely to any material fact you must disregard 
that portion of the testimony which is false. 

On the other hand, you may accept part of it 
and not believe part of it, or you may disbelieve the entire 
testimony. There are some women on the jury here, and I 
would explain this rule in this fashion: if you make 
an omelet, you say you ,*_e using four or five eggs and 
one of the eggs is bad, no one in the family winds up eating 
that omelet, you throw away the whole thing, but one egg 
has contaminated the whole thing. 

On the other hand, if you burn a piece of toast, 
then if you do what happens in my family, you scrape 
of the burned part and I have to eat it. So you retain the 
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P ar ^ : "that you think is still good£ There was some statement 
here, there was some aspect here of what is called exculpatoi 
statements. That is a fancy word which means making a 
statement which indicates that you are not guilty of 
a crime. This is an exculpatory statement. An exculpatory 
statement made by the defendant, in this area there is 
really two of them that have been referred to or that 
could be considered as exculpatory statements. 

The first one was when they caught up with him 
at 52nd Street and the door and he said not me, I wasn't 
in the bank, or something to that effect. And then the 
other one is when he was in the FBI office and they were 
fingerprinting him, he said I went into the bank but I 
only went in to change a dollaj^^ By\he way, if that is 
a fSct, where is the~change to the dollar. How did he wind 
up with the bill out on 52nd Street if he went in to change 
a dollar as he said he did. Because he still had the dollar 
when they picked him up. 

In any event, those are ih'the nature of exculpator 
statements .J if you believe they are false, then you may 


determine that the defendant has consciousness of guilt 
and he knows that he did something wrong and that he is usin< 
'this statement to exonerate himself and possibly get off. 
That is a judgment for you to make, and you do that in 
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evaluating the evidence. 

In reference to the identification problem here, 
the government has the burden of proving to your satis¬ 
faction by credible evidence beyond a reasonable doubt 
that the defendant was the man who approached Miss Rosa 
and passed the note to her. She's described what's 
happened and Penny Vidiakitis described what she saw and 
how she followed the alleged perpetrator step by step 
while he walked west on 52nd Street. 

Mahon and Stewart have described vhat they 
observed and what they did. 

The defendant bv his plea of not guilty denies 
that he was involved in the attempted robbery. I instruct 
you to carefully examine all the testimony in this regard. 
What opportunity did the particular witness have to observe 
the alleged robber? What were the lighting conditions 
in the area? The artificial light in the bank? The 
weather conditions on the outside? you have heard testimon 
that the windows in the bank extended one foot from the 
floor to the ceiling all around the bank. Examine ih e 
testimony of each witness and the physical surroundings. 
Examine the age and background and capacity of each witness 
to observe. None of the witnesses knew the accused before 
the incident. They later saw pictures of him. The 
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surveillance photograph and the so-called mug shot. 

Are you satisfied that the identification of the defendant 
made at the trial by the particular witness then under dis¬ 
cussion was his or her own independent recollection as 
of the time that the incident occurred? Qr was it the 
result of pictures shown to that witness after the incident 
on March 17th or prior thereto? How positive was the 
witness when making the identification in court? As to 
Rosa, for example, she said «he saw him first at the counter 
face to face at the time the alleged incident happened 
and she also saw him while she was seated at that desk. 

Stewart indicated he saw him while he was waiting 
on line and that immediately he chased after him and saw 
him, apprehended him either 1 or 20 feet from 52nd Street 
door from the bank and that he returned with him to the 
bank and he saw him while he was talking to Rosa while 
she made an identification. And then he saw him while he 
was waiting with the defendant at the spot marked X at 
Government's Exhibit 4 while they are waiting there for 
the police to arrive. Mahon said he saw him while he 
was on line. And then he saw him as the alleged perpetrator 
left, turning his head, in his direction as he was going 
out and the surveillance photograph shows that scene. 

j 

Then he saw him again after he chased him up the street, 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N Y. - 791-1010 






elh 


282 


and ho thinks it was about 150 feet from the door on the 


52nd Street side. And then he saw him while Rosa was 


seated at the desk and she identified him again -- she 


identified him at that time, rather, and he also saw him 


at that area marked X on the photograph. Penny Vidiakitis 


said she saw him when she walked step by step at the window 


writing the description, and then she was at the desk con¬ 


soling Rosa when they brought him back. 


All of the witnesses exceot Vidiakitis saw 


photographs, surveillance photographs or mug shots, two 


of them did and one did not, on March 17th. So that it is 


your obligation in this area to examine the evidence. That 


includes everything that was in evidence. The totality of 


it. Including the pictures, it includes, if you accept as 


voluntary the statement which I will explain to you in a 


minute, that he made to McHale at the FBI headquarters that 


I was in the bank but I was only there to change a dollar. 


It includes all the totality of the evidence in the case. 


The burden of proof is on the government with reference 


to every element of the crime as it is with this element. 


that is, to satisfy you beyond a reasonable doubt. 


There are certain definite sections in this case which 


are important to you because the indictment contains 


these words and you will have to understand them. 
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The first three that come in order as you read the 
indictment are unlawful, wilful and knowing. That is hew 
the defendant must act in this case, in this fashion. 

What does unlawful mean in this context? It means against 
the law. What particular law are we talking about. We 
are talking about a section which has been designated 
by congress as Title 18, United States Code, 2113, 
subdivision A, and the defendant need not know that 
section by number. And it is a federal lav. which makes 
it a crime to attempt to rob a bank which is insured by 
the Federal Depooit Insurance Corporation. So that is the 
law we are talking about. 

What do we mean by knowingly? Knowingly means 
to act voluntarily and intentionally and not because of 

mistake, inadvertence or accident or some other innocent 
reason. 

Wilfully, which is the third word, means to act 
knowingly, deliberately and with a bad motive or purpose. 
But it is not necessary that the defendant know that he 
is breaking any particular law. This particular expression 
wilful iess is really the for why we have any 

responsibility at all. If we didn't have will power then 
there wouldn't be any responsibility, we'd just be like 
an inanimate object. Every time you pick a glass up and 
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let it go, it must drop. A human being is not like that. 

Here is a glass of water. If I will it, I can pick up that, 
glass of water and drink it. If I don't, I don t. Here 
we have a choice. A man is responsible for his conduct 
under our system of law. To act wilfully you must do 
something freely and voluntarily. You must do it in what 
the Romans call mens rea, mens mind, and rea evil. Evil 
intent, bad motive. And that is how you must act before 
you can be responsible for a crime. 

Specific intent has the same kind of element 
in it. The crime charged in this indictment requires 
proof of specific intent before the defendant can be 
convicted. To establish specific intent the government 
must prove that the defendant knowingly did an act which 
the law forbids, purposely intending to violate the law. 

Such an intent may be determined from all the facts and 
circumstances surrounding the case by either direct evidence 
or circumstantial evidence or both. What do we mean by «.n 
attempt, because there is no doubt here and all the parties 
agree that the robbery was not consummated. 

To attempt an offense means to wilfully 

do some act in an effort to bring about or to accomplish 
something the law forbids to be done. In short to 
wilfully try to do something illegal. An act is done 
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wilfully if it is done voluntary and intentionally as 


I have explained to you before. So an attempt is a tr Y 


in effect which does not succeed. What do we mean, there 


is an expression in here, possession of the bank. Namely 


that the money was in the possession of the bank. Possession 


can be described in this fashion* actual possession where 


you physically hold something, for example, like I am holdinc 


this card. Or constructive possession. Constructive 


possession is although a person does not actually have 


something in his actual possession he both has the power 


and the ability to exercise dominion and control over 


something. Either directly or through another person. And 


in this particular case of course the bank has constructive 


possession of the money even though the corporation 


as such is an artificial person and therefore must act 


through people. So there is no such thing as the bank 


literally holding money in its possession but through 


its agents who exercise dominion and control over it, that 


would be possession. 


That is the definition of possession in this 


particular case. 


The next thing which we come to is the indictment. 


And the indictment is a very simple one, it is really 


only a very few lines. And ycu must find all these elements 
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that I am reading to you now by credible evidence beyond 
a reasonable doubt which have been proven by the government 
before you may convict this defendant, so that you must 
find in this case that it happened on or about the 18th 
day of February, 1975. And I don't think that there is much 
dispute about that. There's been no contradictory evidence 
that I am aware of that this did not happen on the 18th 
of February, 1975. in the Southern District of New York. 

And of course I told you that I took judicial 
notice that we are in::the Sbuthern Distirict of New York®u 
You will consider this. It says unlawfully, wilfully and 
knowingly, and here again I have just defined those words 
for you. Very simply put it means that it must oe a 
crime against the federal law, it must be done voluntarily 
and freely, not because of mistake or inadvertence cr 
in good faith and it must be done with an evil intention, 
a bad mind, a bad motive. By force and violence and by 
intimidation. 

Both sides have ^jreed that force and violence 
are not involved here and we are talking about intimidation, 

I have already described to you what intimidation -s. It 
comes from a Latin word timidous which means to make timid. 

To intimidate means to put somebody in fear of a thing. 

That is what it actually means. That is what that word 
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means and that is the judgment you will have to make in ■ 

this case whether or not in fact Miss Rosa was intimated. 

The evidence, all the evidence must be considered by y^u 
and then you will make a judgment in that regard. The 
attempt, and here again I told you that means to try, 
without really accomplishing the purpose, to take from the 
person and present of another, and of course Miss Rosa 
was there, the other people were there, the teller 
was there next to her, Miss Vidiakitis was at the other 
side it you believe her testimony and there were people 
standing in the well of the bank, so that those are persons 
and that would satisfy you if in fact you find that to be 
the case. It says money, and then it goes on to say a lot 
of other things because we are involved with money here be¬ 
cause that is what was spoken about and that is what she put 
in the bag. Then it says about the care, custody, control, 
management, possession of the Manufacturers Hanover Bank. 
That is the possession I just told you about, it had to be 
the bank's money in that they possessed it. Possession 
has nothing to do with owning it. The Manufacturers Trust 
Company might not have had interest in that money that was 
their own interest, it might have been all depositors' money 
but it doesn't make a difference who owns the money, 
it was a question of who had possession of the money. And 
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that the deposits were then and there insured by the Federal 
Deposit Insurance Corporation. And of course you saw the 
certificate. So that is the last element in this case: 

To summarize it then, in order to find the defendant guilty 
you must find each of the following elements to have been 
proven by the government by credible evidence beyond a 
reasonable doubt: 

First, that on or about February lath the Manu¬ 
facturers Trust Company-at 35U Park Avenue was a bank 
the deposits of which were insured by the Federal Deposit 
Insurance Corporation, and you have the certificate. 
Secondly, that on or about that date the defendant attempted 
to take the money from the bank which belonged to or was 
in the care of, custody, control or management of the bank. 
Third, that the defendant attempted to take the money 
from the person or presence ot one or more persons other 
than the defendant. 

Fourth, that in attempting to take the money, 
intimidation was used by the defendant, and lastly, that 
the defendant acted unlawfully, knowingly and voluntary. 
There are some areas of intimidation which I covered very 
sketchily and which I will go into because this is one 
of the areas that both of the lawyers spoke about. As 
to this fourth element of the chaige, it must be through the 
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2 

use ot intimidation. Let me add a few words. The government 

■ 


3 

is not required to show that force and vilence were actually 

vs*’ 

4 

used against anyone if it proves beyond a reasonable doubt 


5 

that in attempting to take the money -- attempting to take 

• 

6 

money, intimidation was used by the defendant. The words 


7 

as I indicated tc you earlier, intimidate derives from the 


8 

Latin word timidous which means to make timid or fearful. 


9 

In attempting to take, did the defendant intimidate the 


10 

teller Rosa? To attempt to take by intimidation means 

• 

11 

wilfully to attempt to take by putting another person in 


12 

fear of bodily harm. Did Williams put Miss Rosa in fear 


13 

of bodily harm? Fear must arise from the filwul conduct 


14 

of the accused, rather than from some mere temperamental 


15 

timidity of the victim; however, the fear of the victim. 


16 

here Miss Rosa, need not be so great as to result in terror, 


17 

panic or hysteria. Intimidation must be established by 


18 

proof of one or more acts or statements, of the accused 


19 

which were done or made in such a r, ay and under such circum¬ 


20 

stances as would produce in an ordinary person fear of 

* 

21 

bodily harm. Actual fear need not be proved. Fear, like 

• 

22 

intent, is a mental operation and may be inferred from 

• — 

23 

what the accused does and says, as well as what the victim 

• 

24 

does and says and all other surrounding circumstances. The 


25 

totality of the incident must be examined by you in making 
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your determination of whether or not the government has 
proved the use of intimidation in this case by credible 
evidence beyond a reasonable doubt. So we have reached 
the end of the case. Sympathy and bias have no part in 
this case whatsoever. Punishment is not your concern. It 
can't help you decide the facts at all. it would not make 
any difference what the punishment is, it would not help 
you a single bit in deciding what the facts are. If you 
do go into that you are stultifying youroath as juror, 
you swore to decide the facts as you hear them and 
the law as given to you by the court. 

Madam forelady, the decision of the jury must be 
unanimous. There are only two possible verdicts in this case. 
You will either find the defendant guilty as charged or 
not guilty. The reporter very excellently has been taking 
down every word that has been said in this case. If there 

comes a time in this case when some of you may feel _ now 

wait a minute, Mrs. Vidiakitis said she was standing at 
the counter and somebody said no, she was sitting. All 
right, that's a dispute, you can resolve that but someone 
has that recollection and somebody else has another 
recollection. All you will do is the forelady take a note, 
write it out, "We would like the testimony of Mrs. Vidiakitis 
read back," "We wolld like that portion where she testified 
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she was standing.” Pinpoint it as much as possible. And 


3 

we will have the reporter find that part of the record 


4 I 

and it will be read to you. I have one last discussion with 

• 

5 

the lawyers before you are excused. 

• 

6 ! 

(Side bar) 


7 

THE COURT: Any exceptions? 


8 

MR. GUTMAN: Yes, Judge. The part about where 


9 

you are damned if you do and you are damned if you don't. 


10 

I respectfully except to because I spoke at length about 


11 

the inconsistency. I think your comment tended to flatten 


12 

them out. 


13 

THE CCXJRT: That is the reason X gave it, because 


14 

it seems to me that the jury should be invited to decide 


15 

their case on realities a id not — well, in any event you 


16 

have an exception. 


17 

MR. GUTMAN: The second one was your comment about 


18 

where is the change? He saw no teller. He kept the money 


19 

and walked out. 

• 

20 

THE COURT: Who said that? 


21 

MR. GUTMAN: Nobody said he got the change. 

• 

22 




THE COURT: He was in the bank but he went in 

J/ 

23 

there to make change of a dollar. 

MR. GUTMAN: And he never got it. 

• 

24 

25 



THE CCXJRT: Your exception is noted. 
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MR. FLANNERY: I am not certain whether you 
mentioned the exhibits. 

THE CQJRT: Yes, I said they should consider 
all the exhibits, only the ones that are in evidence 
and the note and all this. If they want the exhibit is it 
all right to bring them in, we will just let Joe bring them 
in iastead of coming down. 

MR. GUTMAN: We don't need, you, because the 

lawyers— 

THE COURT: I am talking about you and the clerk. 

MR. GUTMAN: Sure. 

MR. FLANNERY: There is unless a dispute. 

(End of side bar) 

THE CQJRT: I am in my 26th year as a judge 
and when I was on the bench about two or three years I 
once sent a jury out at 11 o'clock and about 5 o'clock 
nothing happened and I sent for them and I said madam 
forelady you have been in there about seven or eight hours, 
what is going on. And she said, your Honor, you told us 
not to discuss the case— the point is, this is the time 
for discussion. Don't go in right away, and,say I feel this 
or that. Do a little thinking first, as much thinking 
as you need in accordance with your conscience. That is what 
you are required and that is what you should dol Miss 
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Thomson and Mr. O'Brien, I want to thank you very much, 
who was, Tennys»on or somebody said they serve as well who 
stand and wait, or Robert Louis Stevenson. In any event, 
thank you just with the same force and effect as if you 
had rendered a verdict. Go down to room 109 and the 
jury clerk will give you further instructions. 

(The two alternate jurors were discharged 
and left the courtroom.) 

(At 12 noon a marshal was duly sworn.) 

(At 12 noon the jury retired to deliberate.) 
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